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SELECTING OUR JUDGES* 


By Paut V. MeNurr, Governor of Indiana 


Other learned professions are making demands for leadership. The doetor, the 
engineer, the scientist and the journalist strive for a place in the sun, and naturally 
enough, do not hesitate to revive lay traditions in order to remove the lawyer from 


his place of authority. 


Within a comparatively short time the medical profession de- 
veloped powerful and comprehensive state and national 


organizations, reorganized, 


‘aised and fixed the standards of med‘eal education and admission to practice, made pos- 
sible the publication of a first rate technical journal and sponsored and secured adequate 


support for extensive research. 


All th's was done in the interest of public health. The 
mortality tables reflect amazing'y beneficial results. 


If the legal profession is to main- 


tain and justify its place of leadership it must do the same thing for public security. 


The engineer and the scientist point to 


remarkable accomplishments during — the 
present generation as a basis for their 


claims. The journalist feels himself to be 
the voice of the public and thus the dom- 
inant figure in democracy. Occasionally he 
has gone so far as to invade the legal field 
by what has been called “Trial by News- 
paper” and by repeated attacks on the le- 
gal profession for alleged failures in the 
administration of just'ce. 


The challenge by other professions, the 
repetitions of the slings and arrows of lay 
tradition and other manifestations of pro- 
fessional jealousy are not matters of grave 
coneern so long as the practice of the law 
remains a profession as distinguished from 
a trade or business. 


Tue Business MAn 


The serious threat against the authority 
of the legal profession comes from a 
Frankenstein of our own creating, the or- 
dinary reasonable man, who now appears 
in the guise of the ordinary business man 
or worker. He is hailed as the great apos- 
tle of common sense, the application of 
which is supposed to cure all ills of the 
body politic. He has been taught by the 
demagogue, by the editor and by the school 
teacher that his will, if, as and when ex- 
pressed by the legislature, is law. (It is 


law, when and as interpreted by the courts 
in the light of reason and juristic science.) 
His opinion is public opinion. He is the 
public and it is for him that we have ad- 
ministration of justice. After all, he is 
the judge of its efficiency because he ac- 
cepts the remedy or the penalty and pays 
the bill. 


I speak with careful sincerity when I 
say that the legal profession does not re- 
ceive the approval of the ordinary man. 
He is not satisfied with present day ad- 
ministration of justice and does not hesi- 
tate to say so. Many of our profession 
have received his mutterings in complacent 
silence or have lectured him on “respect 
for law’’ or on “the Constitution.” 


The ordinary man, who is not a erim- 
inal, has respect for law, using that term in 
the sense of justice or the legal order. He 
loves it. It is his life. But he is disgust- 
ed with “sacred” rules, principles and 
practices which are antiquated and do not 
secure the justice which he desires. He 
respects the working rather than the con- 
tent of legal rules and principles. He 
respects the Const'tut‘on when it proves to 
be the guarantee of life, liberty and prop- 
erty, and when it actually promotes the 
general welfare. * * * 


. 
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The ordinary man looks to the legal pro- 
fession to secure a workable system of jus- 
tice for him. When the profession fails 
to do this, he rises in his might to apply 
his so-called common sense and tinker with 
the machinery. Most of our administrative 
boards and commissions are the results of 
lay efforts to meet needs unsatisfied by our 
administration of justice. * ** 


ELECTION OF JUDGES 


Since the end of the first quarter of the 
Nineteenth century we have been commit- 
ted to the popular nomination and election 
of state and loeal judges. This has been 
called “America’s most colossal blunder in 
statecraft.” 


The historical hackground of the present 
situation is clear. After almost half a cen- 
tury of selection of judges by appointment, 
one of the many revivals of the tradition- 
al lay attitude toward the lawyer and oth- 
ers, Who followed a calling based on special 
training and ability, and the exigencies of 
frontier life brought about the selection of 
judges by popular choice. * * * 


Is this method of selecting judges satis- 
factory? Do the judges, thus selected, 
measure up to their responsibilities under 
our form of government? Tf the verdict of 
the man on the street is to be accepted, if 
the reports of those who have been giving 
serious study and consideration to the 
problem of administering justice are well 
founded, the answer to both questions is 


“No ” 


The objections to the elective system are: 
that politieal influence outweighs merit in 
the selection of judicial candidates; that in 
state-wide elections and in local elections 
in urban centers it is not possible for the 
voters to estimate in any way the qualifi- 
cations of the candidates; that elective trial 
judges, who wish to perform their full du- 
ties, are subject to attempted intimidations 
on the part of political leaders and other 
organized forces; and that lawyers of the 
highest qualifications are not attracted by a 
career on the bench. It is an unhappy 
commentary upon our system to be forced 
to admit that all of these objections ean be 


supported by ample evidence. It might be 
possible to meet the first three objections 
by the adoption of reforms in the elective 
system and the enactment of legislation for 
the protection of the judiciary. The fourth 
objection presents serious difficulties. 


Increasing numbers of those who have 
won leadership at the bar are unwilling to 
submit to the unwarranted abuse and vili- 
fication which have become a part of can- 
didaey for public office. Common decen- 
ey and fair play seem to be forgotten in 
the heat of the campaign. Many, who 
would be useful public servants, are un- 
willing or unable to develop the sense of 
humor and indifference to criticism neces- 
sary to withstand such onslaughts. 


The comparatively short terms of — elec- 
tive judges, the uncertainty of tenure, the 
lack of provision for retirement and inad- 
equate salary seales, are additional perti- 
nent reasons for declining service on the 
bench. 


Another moving reason especially in rur- 
al communities is the great difficulty of 
re-establishing a practice after retirement 
from judicial service. * * * 


REMEDIES 


Several remedies have been suggested. 
Nomination of judges by petition and se- 
lection by popular vote at separate, non- 
partisan elections; appointment by the ex- 
excutives with or without the consent of 
some other governmental ageney such as 
the senate; non-partisan, popular election 
of all members of the highest court, sub- 
ject to reeall, who shall have the power to 
appoint and remove all subordinate 
judges; appointment by the executives 
from lists submitted by a representative 


judicial council or like governmental body. 


Today the aeceptanee of a judgeship is 
an ineident in, rather than a culmination 
of, a career at the bar. If the profession 
is to be worthy of its name, service on the 
hench must be regarded as the highest hon- 
or, the goal toward the achievement of 


(Continued on page 553) 
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THE BIRTH AND GROWTH OF NATURAL JUSTICE 


By A. G. TURNER, Tampa 


When we take into consideration that human life has existed for more than thirty 
million years, natural justice, now universally recognized, is of comparatively recent 
birth. How it came about, where it came from, and its slow development is here 
briefly discussed. As we look back in the human beginning we discover at onee 
that man began not as an immoral; but as an unmoral savage. There is no doubt that 
he existed for millions of years with nothing but selfish thoughts, if indeed he was 
capable of thought at all. In the life of the prehistoric human, the savage, the no- 
madic—the barbaric—the Neanderthal man—the semi-eivilized, struggling to survive 
among the fierce and terrible mammals about him, he heard no whispering from with- 
in save the tug of hunger and the panic call of self preservation. From savagery 
to civilization, the span of years is not measured by centuries nor millenniums; not 
by the ice age, the stone age, or the iron age, but all the centuries and all the ages 
of all the past. 


We in America, familiar with our own history, are especially fitted to visualize 
this great transformation. We understand that the fields of our forefathers are now 
prosperous cities. We know that Wall Street, the heart of the financial world, was 
one day a jungled swamp, the haunt of wild beasts, and whose lonely solitude was 
broken only by the lapping of the tide. 


Going back further, but not back of authentic history, the traveler today on the 
Nile enters a wonderland at whose gates rise the colossal Pyramids of which he has 
had visions from childhood. As he ascends the river he sees expanding behind palm 
fringed shores vast temple precincts to which avenues of Sphinxes lead up from the 
shores dominated by mighty shafts of tall obelisks and stately colonnades, but there, 
just as in America, the wilderness preceded it all. Where those vast monuments of 
stone now rise onee stretched the tangled jungle of the Nile canyon, pathless for 
thousands and thousands of years save where the savage hunter’s trail wound in and 
out through whispering reeds at the water’s edge. 


Man’s advancement with natural things are today better understood than ever 
before. We are fortunate in having more than Herodotus and the Old Testament as 
a source of knowledge. The revelation of thousands of years back of anything here- 
tofore known is now available. The deciphering of cuneiforms has been achieved. 
The Pyramid texts are understood. Heiroglyphies are readable. The recovery by ex- 
cavation of whole chapters from early human life has unfolded an imposing drama 
of human development. Thus with startling suddenness the curtain of the past has been 
drawn aside, permitting us to look back into the depths of time appallingly remote. 
We can now trace the forward movement of the earliest man by means of his dis- 
covered weapons through thousands of years. Even the Polar ice caps four times de- 
scending on the north side of the Mediterranean, thereby driving the European savage 
of the early stone age southward, and each time slowly retreating northward again, 
has become to the archaeologist a vast geological clock. The four-fold rhythmie swing- 
ing of those colossal ice pendulums furnish intimation of enormous lapse of time 
during which the gradual improvement of man’s stone weapons disclose his slow ad- 
vance on the long road upward from savagery. 


This advancement is strikingly marked when we comtemplate the advancement 
from crude weapons to the perfect masonry of which the Pyramids were constructed 
—from a hole in the ground to a hut and finally to sumptuous palaces, gorgeous with 
glazed tile, rich in tapestries and inerusted gold. It now is certain that we have 
available and understandable prehistoric data lying back and behind history just as 
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we have the history of Europe back of that of America. It is not the purpose of 
this paper to explain how this is understood. All I can say is the evidence produced 
is satisfactory to an inquiring mind. I cannot explain it any more than I ean explain 
how I hear grand opera in my home by means of the radio. I simply know that I 
hear grand opera. 


But man’s inner development was at a much slower pace. We find no evidence of 
growth from within until about five thousand years ago. Prior to this t'me conduct, 
as is known today, did not exist. The savage did not care whether his action was ap- 
proved or disapproved. He had no character. Compassion was no part of his nature. 
He had nothing but gratification ,so-called, when he encountered the weak. There was 
no family life. No government, no morality. Not until conscience emerged out of 
the past five thousand years do we see any advancement toward real civilization. 
From this date, the greatest in all time, conscience became a_ social! foree, lifting 
mankind into an incomparably loftier world. Where did conscience come from? Well, 
it came from within, not from without. It did not come from religion. It would be 
chronologically accurate to say religion came from conscience. Conscience was not a 
divine gift, but a human development. It came thousands of years before the “Age 
of Revelation” so long accepted by traditional theologians. It was a growth. A slow 
growth, taking a thousand years to develop the age of character. Why it lay dormant 
all the centuries is not known, but after it developed it could not be eradicated. A 
giant tree stands and defies the wind by the strength of those rough rings of annual 
growth which may have been developing for centuries and remains deep in the inner 
structure of the great tree trunk. The deeper the tree’s roots are buried underneath 
the rocks of the everlasting hills, the more impossible it is to uproot it. So it may 
have been with the growth of conscience. 


I have said that it took one thousand years after the dawn of conscience to 
produce the age of character. Thereafter we see faint efforts emanating from with- 
in to overcome a savage nature. There exists proof, dating back to 4000 B. C., of 
conduct—the idea of right and wrong. The Memphite drama discloses the earliest 
known recognition of this faet—conduct which no doubt developed into what is to- 
day known as publie opinion. Then followed the family life, the souree from which 
man’s highest qualities have grown up to transform the world. As a historical fact, it 
is to the family fireside that we owe our greatest debt of civilization, because from 
this national life developed just as family life developed from conscience. The first 
coalescence forming a united nation took place probably not later than 3500 B. C. And 
this resulted in the formation of a civilized government, the earliest known human 
organization of its kind. 


From this date on we see evidence of morality. Morality, of course, is the child of 
conduct, nurtured by a developing conscience. It is not a completed code or command- 
ment handed down by a Jehovah. There is nothing inspired about morality—nothing 
supernatural. Moral character cannot possibly be manutfactured—cannot be made for 
man. Every man must make his own moral character. So must every nation and 
every people. Morality is therefore a growth, not a gift. There is a tendency to 
credit religion with these things, but religion is not entitled to such credit, either in 
reason or in fact. All our moral heritage of civilization originated in a time far 
earlier than the Hebrew settlement in Palestine. We have all heard our modern 
preachers use the familiar quotation supposed to be borrowed from Hebrew literature 
and refer to the Christian Era as a momentous period when the sun—S U N—of 
righteousness arose with healing in his wings. As a matter of truth the Hebrews bor- 
rowed this from other people where the sun of righteousness arose two thousand 
years earlier. On the granite sarcophagus of King Eye, 14th Century, B. C., was 
carved the Sun of Righteousness with healing in his wings. About the 23rd Century, 
B. C., we tind this message to a Prince from his father: 
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“More acceptable is the virtue of an upright man than the ox of 
him that doeth iniquity”, 


and on an Egyptian tombstone we find written, about the 27th Century, B. C., the 
following: 


“A man’s virtue is his monument, but forgotten is the man of 
evil repute.” 


In the 27th Century, B. C., Pta-ho-tep reminds his son: 


“Precious to a man is the virtue of his son and good character 
is to be remembered.” 


It is not the purpose of this paper to attack religion. I am not trying to up- 
lift anybody. Neither am I trying to attack anyone’s faith. I am only giving the 
facts as I find them to be. It is admitted that these moral teachings received an 
enrichment with the outgrowth of Hebrew life and thought, but in this recognition we 
should not fail to realize that the moral sentiments of civilized society originated in 
a period far earlier than the long accepted “age of revelation.” Even what is to- 
day known to us as the Golden Rule is found several times in the teachings of Con- 
fucius, the sage of China 550 B. C. He said: “What you do not like when done 
to yourself, do not do to others,” and this rule became a principle in etiquette rather 
than a canon of religion. 


Neither is it intended to leave the impression that the growth of civilization was 
as even and smooth and as continuous as here outlined. This development at times 
faltered or even decidedly lost ground. Advancement was always the result of struggle. 
Equitable principles, founded in conscience and the result of its growth, appeared in 
Ancient Rome. These were handed down orally from age to age by custom and tra- 
dition. But there was the strongest opposition during the formative period even from 
judges, and it was not until the reign of Henry V., 1422, that a court of conscience 
became an established court of the realm. This is true of all progress. History is 
filled with struggles. Wrong frequently triumphs over right. The weak is crushed 
by the strong. Out of the night of time we hear the crash of fetters, the groans of 
slaves, and the swish of the cruel whip. We see the oppressed rising in rebellion and 
striking for freedom. We behold them conquered again and again, exposed on gib- 
bets, burned at the stake and nailed to crosses. Socrates was not the only one com- 
pelled to drink the hemlock, and more than one Savonarola has been brutally murdered 
by a corrupt church. 


Events, like the pendulum of the clock, have swung forward and backward, but 
after all, man’s progress, like the hands of the clock, have gone steadily on. This 
conclusion is ineseapable. 


I have frequently been referred to by my immediates as an optimist. I hope I 
am not a millennium seeker, but I am an optimist. I have oceasion to be. I see the 
magna charta exacted from King John in a long struggle terminating at Runney- 
mede, against the Divine Right of Kings to rule. I see the divine right of people to 
rule themselves. Against the doctrine that government descends from despot to despot 
I see the doctrine that government derives its just power to govern from the consent 
of the governed. Against the doctrine of the priviledged class I see the doctrine that 
all men are created equal; that all are endowed with the inalienable right of life, 
liberty and the pursuit of happiness. Against the doctrine that the government is the 
guardian of the people I see the right of each individual to govern himself, think his 
own thoughts, speak his own sentiments, control his own property, and choose his 
own vocation. Against the citizen being a slave, bossed by rulers, I see the citizen 

(Continued on page 557) 
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BRIEFING FOR THE SUPREME COURT 
OF FLORIDA 


By GEORGE PALMER GARRETT, Orlando 


In connection with the numerous briefs that T have had to prepare for the Su- 
preme Court, T liave formulated a number of briefing rules which, to be sure, T honor 
more in the breaeh than in the observance. Nevertheless, these rules have a value 
which ought to make them of some assistanee to other briefers who seek to comply 
with Supreme Court Rule No. 20, as amended November 5, 1930. 


The rules are formulated upon the basis, of course, that one who uses them is 
thoroughly familiar with Supreme Court Rule No. 20, as amended on November 5, 
1930, and is also familiar with the essay of Chief Justice Mosechkowitz, of Pennsyl- 
vania, on the subject of “Stating Prime Questions for Appeal” contained in his book 
of essays entitled “Stare Decisis.” It will be remembered that the Supreme Court of 
Florida has, in effeet, adopted the Pennsylvania system of rules governing the pre- 
paring of briefs for the Supreme Court. Rule No. 20 of the Supreme Court of 
Florida, as amended November 5, 1930, is, in effect, a re-statement of the rules of the 
Pennsylvania Supreme Court relating to the subject matter of preparing briefs. Many 
of the decisions of the Supreme Court of Pennsylvania upon the subject of compliance 
with these rules are, in effect, applicable to constructions of the Florida rule. 


The ruies that I have evolved with referenee to the preparation of briefs in con- 
formity with Supreme Court Rule No. 20, as amended November 5, 1930 are the 
following: 


Rute No. 1: Outline your brief before you write it. 


ComMeNtT: Before the case goes to the Supreme Court, it will have been tried 
in the Cireuit Court, or other inferior Court, and the points involved and to be 
stressed upon appeal will be readily recognizable. This rule assumes, of course, that 
the briefer is familiar with the contents of the transcript and has assigned the 
proper errors in order to present to the Supreme Court the questions involved which 
he intends to argue. It is to be remembered that all assignments of error relating to 
a single question involved are to be grouped under that question involved. 


RuLE No, 2: Skeletonize your argument under points in proper sequence, and, 
from this analysis, frame your “questions involved.” These “questions invoived” are 
to be stated, honestly, to be sure, but so that the only proper answer is your answer. 
If you are defending, always re-state the “question involved” tendered you by your 
adversary. 


ComMENtT: <As a matter of fact, it is slightly awkward procedure which is re- 
quired by Supreme Court Rule No. 20, as amended, namely, the formulation of a 
“question involved.” From a logical standpoint, it is my thought that what should be 
formulated is a proposition rather than a “question involved.” This places the burden 
ot proof with regard to the proposition squarely where it ought to be, namely: on 
the proponent, and gets the point before the Supreme Court in a way which ean not 
be misunderstood. It is impossible to expect an appellant to state a “question involved” 
other than from his own point of view. To formulate the poit to be argued on the 
basis of a question to be answered is to leave the answer apparently, but not really, 
an open one. The only way in which a “question involved” can be truly left an open 
question is to divorce it from the particulars of the record, in other words to make 
it a generality, with the expectation of subsequently qualifying it in the History of 
the Case or Argument. Yet a proper ‘‘question involved’ ’should be properly clothed 
with the investitures of the particulars ot the instant case. So framed, it must be so 
formulated as to require an answer favorable to the appellant. In the case of a “prop- 
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osition,” there is no concealment of bias. A proposition is a conelusion drawn from 
2 major and minor premise. Such a conclusion is always, and properly so, the state- 
ment of the point involved, from the point of view of the proponent. 


As a corollary to the suggestion that the “question involved” should be stated 
so as to require an answer favorable to the appellant, it follows, as of course, that the 
appellee can not aceept the gage of battle presented by a “question involved” so stated 
by the appellant. 


Rune No. 3: Analyze each “question involved” on the basis of pleadings and 
evidence, 


Comment: There is nothing abstract about any particular appeal. We proceed 
from the facts in the case—made to a generalization of the principles to be applied, 
but, in order not merely to beat the air with our argument, it is necessary to relate 
back the general principles which we incorporate in our question involved to the 
actual facts and circumstances presented by the pleadings and the evidence. 


Rube No. 4: State the facts and the pleadings yourself, even though your ad- 
rersary has done likewise. 


Comment: Quite often an opponent will state the facts and pleadings so com- 
pletely and so fairly that no correction will be necessary. More often than not, this 
will wof be the ease. The highest compliment a briefer can earn for integrity is when 
a competent and eareful opponent concedes his statement of facts and pleadings to be 
fair and true and not subjeet to exception. The only way, however, to determine 
whether one’s opponent has achieved this result is to make a statement for oneself 
and then compare it with the statement already presented by the opponent. The 
necessary work of summarizing the facts and pleadings for oneself will test the fair- 
ness, completeness and correctness of the statement made by your adversary. One 
must guard as well against “suppressio veri” as against “suggestio falsi.” 


Rute No. 5: Reduee your attack (or defense) to a single proposition, if possible. 


Comment: A great many cases ean be argued to a single proposition, Some 
cases involve several propositions. After a careful and complete study of the ease in 
the lower Court, however, the number of important propositions involved is much re- 
duced. Theoretically, almost any case ought to be reduced to a handful of points. 


Rute No. 6: When you have found your “gist” point, transform it into a syl- 
logistie form. 


Comment: In order to test the validity of the principal point upon which you 
must ultimately depend, there is no better way than to state it in the form of major 
and minor premise and conclusion. The fallacies of argument become more readily 
apparent when the proposition is so stated. 


Rune No.7: Always cite the page of the record where any recited fact will be found. 


Comment: As a matter of fact, the diseipline and accuracy which follows a 
strict compliance with this rule is worth the trouble that such compliance takes. 
Aside from this fact, it is almost essential that the page of the record be cited in 
order that, if the Supreme Court sees fit to check-up on your statement, you will have 
the advantage of the immediate support of the record. 


Rute No. 8: Always support any principle of law not elementary by at least 
one authority. 


ComMENtT: There are so many subordinate principles of law which are envolved 
in the exposition of a main principle, that it is always difficult to determine just 
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where one’s brief shades into the axiomatic. Inasmuch, however, as we are not arguing 
to satisfy ourselves but to convince another to whom the principle mentioned may not 
seem elementary, the briefer should always err on the side of supertluous authority. 


Rute No, 9: Omit adjectives and vituperation. Marshall your facts and prin- 
ciples so as to infer the edjectives that press for expression. 


ComMENT: There is no force or effect added to a brief by the expression of 
moral indignation. The will to be convinced is repelled by such an approach. 


Rute No. 10: Never cite a case or statute that you have not read before citing. 


Comment: This is a rule which it is most diffieult to observe. is almost 
too simple a matter to find a general text citing authority in’ support thereof, and 
to copy the text with the authority, without having read the authority. 


Rute No. 11: Check up to the latest moment possible by advance sheets and 
Shepard’s Citations. 


Comment: It is a peculiar thing that a great many cases are appealed about 
the same time that other cases involving the same or similar points are in the course 
of consideration by the Supreme Court. It is not safe to rely on anything short of 
the latest expression of the Court in determining the law on a proposit‘on to be argued. 
More than once T have had the Supreme Court mention, on oral argument, that at the 
moment the Court was considering an appeal involving the same or a similar point, 


Rute No. 12: After your brief is written and corrected, re-write it. 


Comment: There are numerous corrections that you will find it appropriate 
to make, not only in matters of expression but in matters of substance, if you will 
re-read the last proof of your brief. Your final brief should not be over one-half the 
length of your first draft. 


Rute No. 13: After you have evolved your point, be painfully plain, iterate, 
re-iterate, and ring the changes on the theme. Do not take it for granted that you 
will be understood. 


ComMENT: This rule may seem to be a criticism of the Court which considers 
your brief. Properly understood, however, it is more to be taken as a criticism of your 
own mental processes. Since you thoroughly understand the case, you will more often 
than not, cut too many logical corners in reaching your conclusion. 


Rute No. 14: Never fail to set out the true state of the law on your point, even 
if opposing counsel is not capable of discerning the strength of his own position. 


CoMMENT: Quite frequently the occasion will arise when you will find that op- 
posing counsel has failed to make the most of his own position and failed to cite a 
‘ase, or annotation, or statute that would support him. It is really better to do this 
for him than to leave the point not properly developed, as there is nothing that will 
undermine confidence in your brief more than for the Court to ascertain for itself that 
you have not stated your proposition fairly in the light of the authorities. 


Rute No. 15: After your argument is finished, bring your point back to the 
record by showing just what your contention calls for in the shape of a ruling. 


ComMENT: In our enthusiasm for establishing points, propositions and ques- 
tions involved, we sever our attention so completely from the state of the record that 
we do not quite realize exactly what it is that we want. It is a part of the science of 
suggestion that one must point out the means of satisfying the want that he creates. 
By relating our argument back to the particular order appealed from or the finding 
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complained of, and stating the exact result, in the form of pleading or ruling, that 
we wish evolved, we make it possible for the Supreme Court to apply our propo- 
sition to the matter in hand, in a way that will furnish a practical benefit for our 
client. 


Rute No. 16: Summarize your argument in your conclusion. 


Comment: It is barely possible that the Judge who reads your brief may treat 
it as he would a detective story and read the conclusion before he reads the beginning. 
It is well to have the whole series of logical steps from original objection to the result 
sought to be reached, properly outlined in your conclusion. 


Rute No. 17: If you have first made your point through the methods of honest 
logic, then you may vindicate the morals of your position. 


ComMENtT: No judge wants to do anything morally indefensible. It might be 
well, somewhere in the course of your brief, after first showing that you are not 
depending upon morals as contra-distinguished from law, to show that, nevertheless, 
your ¢lient has a moral standing before the Court. 


Rute No. 18: After you have done your best, remember that the responsibility 
for a wrong decision is upon the Court. If the law determined in your case is not sound, 
it will return, like Banquo’s ghost, to plague Macbeth, not you, 


ComMENtT: Every unsound decision carries confusion and distress, not only or 
~o much, for the laity and the Bar, but even more for the Court which is responsible 
therefor. 


CoNCLUSION 


No doubt most, if not all, of these rules are matters which every briefer takes in- 
to consideration as a matter of course. Nevertheless, it is my thought that, if merely 
because by restating them we have them once more before us, the foregoing summary 
of briefing rules will serve some useful purpose. 


SELECTING OUR JUDGES 


(Continued from page 546) 


which all members can set their minds and — to be fought out as John Stuart Mill said 


hearts. “between ignorant change on one hand and 
ignorant opposition to change on the oth- 
The burden of arousing the public and po a I 


of raising the standards of bench and bar 
rests upon the legal profession. It must = - 
not and cannot avoid its responsibility, Nor Exerpt from broadcast as the tenth in a 
: series of twelve programs entitled “The 

‘an it leave in this critical period the great 


Lawyer and the Public” presented by the 
question of raising professional standards american Bar Association. 
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IS THE JURY EVER RIGHT? 


WILLIAM MOULTON MARSTON 


Psychologist; discoverer of the systolic blood pressure deception test, 


popularly known as the Lie Detector 


Copyright 1935 by Esquire (condensed) 


Trial by jury is hazadous. Witnesses 
who testify before juries make many 
mistakes in reporting what happened. 
Psychologists discovered this by means of 
Aussage tests. 
in the 


An incident is performed 
classroom and student witnesses 
are asked to write down everything they 
observed. Results vary, but the mistakes 
made are always amazing. 


In Kansas University experiments, for 
instance, the correct statements made by 
witnesses were much fewer than the in- 
ones. An unarmed person, who 
made no offensive remarks, was described 
by three witnesses as snapping a revolver 
and yelling, “Stop or shoot!” In 
Northwestern University <Aussage tests 
where several actors yelled insults at each 
other angrily, many witnesses testified 
that “No one spoke,” or “I heard nothing.” 
These unbelievable errors in testimony are 
typieal. 


correct 


In one of my tests I staged a simple 
incident before 18 witnesses, most of them 
lawyers. A young Texan entered the room 
and handed me a yellow envelope. Then 
he drew from his pocket a large knife 
with a six ineh blade. He opened the 
knife, facing the audience as he did so. 
I read a message, meanwhile. 


Not one of those 18 witnesses noticed 
the Texan’s knife! Their attention was 
on the supposed telegram. When asked 
in d'rect examination about the knife they 
a'l denied seeing it. During ¢ross-exami- 
nation they became still more vehement 
in their denials—they suspected the eross- 
examiner was trying to trick them into 
making false statements. Yet the knife 
had been held in full view for approxi- 
mately three minutes. In a real ease, what 
chance would the jury have had to learn 
from those 18 witnesses that this defendant 
Was carrying the murder weapon? 


Including the knife, there were 147 
points to be observed in this experimental 
incident. The average witness reported 41 
of them, making his testimony only 28% 
complete. Witnesses on the average sup- 
plied 8 false points, an error of 20%, 
If two or more witnesses in a real case 
made the same mistake, a jury would be 
pretty likely to accept it as truth. 


The jury’s finding of fact is supposed 
to be more accurate and complete than 
the testimony of any one witness. But it 
isn’t. I had the testimony of 30 witnesses 
—24 of them lawyers—considered by six 
juries, three of men and three of women. 
Four of the juries proved less complete 
and less accurate in their findings than 
the average witness. A large number of 
witnesses to the same ineident do not 
hbeost the jury’s batting average—it still 
rema‘ns about one-third complete and one- 
fifth wrong regardless of the number of 
w'tnesses called. And if such be the rating 
of six highly edueated juries, with all wit- 
nesses also above the general level of in- 
te fgenee and telling the truth to the best 
of their abilities, what will be the rating 
of an ordinary jury listening to average 
w'tnesses in court? 


In my jury experiments observers were 
planted in the jury room to find out how 
errors in faet-finding were made. They 
d’scovered that jurors of both sexes gave 
much greater weight to the testimony of 
witnesses who were very positive in their 
statements than to those who were hesitant 
and cautious. The jurors should have fol- 
lowed precisely the opposite rule. Analysis 
of testimony actually shows that witnesses 
who think carefully before answering ques- 
tions and exercise the greatest caution, give 
by far the most accurate and complete 
evidence. 


In one instance, jurors ignored 11 rea- 
sonably cautious witnesses who described 
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the Texan as wearing ordinary clothes. 
These witnesses were not very certain, nor 
were they in agreement as to the exact 
colors of h's clothes, but no extraordinary 
colors were mentioned, The 12th witness 
swore positively that the young man had 
worn one high shoe and one low one; that 
one shoe was black and the other tan; 
that his necktie was bright searlet, tied in 
a flowing bow, with a red coat to match. 
This witness’ manner was as self-assertive 
as Nepoleon’s. 


He had believed utterly what he was 
saying—having been ‘kidded into it by 
friends who knew he was hypersuggestible 
—and he resisted all attacks upon his re- 
liability. Both juries, male and female, 
believed him because they thought nobody 
would make up such a wild tale—he must 
have seen the erazy clothes or he would 
never have thought of describing them. 


The jury-test experiments exploded the 
pet justice theory that seeing a witness on 
the stand and hearing him testify helps 
the jury greatly in finding the real facts. 
Hearing oral testimony in less fact-pro- 
dueing than is the reading of typewritten 
testimony taken outside the jury’s presence. 
Jurors naturally are swayed by personal 
prejudice for or against witnesses who ap- 
pear before them. A jury’s judgment is 
far more reliable when based upon logical 
analysis of typed statements, Cross-exami- 
nation is practically worthless as an aid 
to fact-finding. Juries, instead of discount- 
ing the tricks of cross-examining lawyers, 
are likely to remember the answers thus 
obtained as high spots in an otherwise 
dull proceeding. 


Female juries excel male juries, or the 
average, both in completeness and accuracy 
—unless the suspect happens to be an es- 
pecially alluring male. Women are far 
more patient in working out detailed facts 
than men. Two of my three female juries 
prepared exhaustive charts, comparing the 
testimony of all witnesses on every point 


in issue. No male jury did this. Men be- 
come quickly impatient with details. Thev 
wani to get through with the job. Each 
man, too, has his own ideas of “how it 
must have been,” and is more interested 
in defending his own acumen than in sift- 
ing out the evidence objectively. 


In general, women are superior in psy- 
cholog‘eal analysis of witnesses during oral 
testimony. But if you are being tried by 
women jurors, look out for handsome, sel f- 
assertive men witnesses. Several errors of 
fact were written into my female juries’ 
findings beeause a good-looking young 
Irish lawyer insisted that his observations 
were right and those of all other witnesses 
were wrong on certain points. Male jurors 
invariably threw out all the Irishman’s 
statements. 


A few practical suggestions about the 
jury system may be made. Women can 
be impaneled on trial juries increasingly, 
without change of present law. With very 
slight alteration in our legal machinery, 
provision might be made for taking de- 
positions of witnesses immediately after 
the occurence witnesses, or as soon as legal 
action started. The fact-finding value of 
such freshly remembered testimony is prob- 
ably a hundred times as great as the value 
of oral testimony taken under present 
court conditions. Juries may be required, 
within the discretion of a trial judge, to 
read written testimony before reaching a 
decision. This would counteract personal 
prejudice against witnesses in the jurors’ 
minds to a surprising degree. And in many 
types of cases fairminded litigants who 
seek genuine justice may waive trial by 
jury and have the facts found by a judge. 
A single judge, in my experiments, was 
shown to be the best possible fact-finder 
under our present law. 


Some of these suggested improvements 
are already in the throes of practical de- 
velopment, and others may easily be adopt- 
ed to expedite true justice. 
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EDITORIALS 


President Loftin Talks Straight 


President Seott M. Loftin’s annual address to the American Bar Association was 
straightforward and constructive. We remember no finer interpretation of the ob- 
jects of the American Bar Association than this Florida man set out in this memorable 
address. Apropos of some of the things the Florida State Bar Association is interested 
in at this time we quote three paragraphs from that address: 


There is just cause for genuine pride in the effectual accomplishment in 
the field of legal education and admission to the bar. The number of states 
having the two-year college requirement, either presently or prospectively, has 
inereased to twenty-six. A tremendous amount of work still remains to be done, 
for it is true that half of the men coming to the bar are being trained even 
now in unapproved law schools. 


In the field of unauthorized practice of law our committees have stressed con- 
stantly the need for keeping in mind the public interest which is the paramount 
reason for prescribing the fiduciary relation of lawyer and client. Lawyers 
everywhere are demanding that lay agencies shall not be permitted to transact 
legal business for third persons and that the corporate practice of law shall 
be discontinued in every form. 
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Professional ethies is a subject as old as the law itself. You who come 
from states with an integrated bar have found certainly a more efficacious 
way of enforcing discipline through the machinery which permits complaints 
to be investigated fully and fairly and which brings violators of the code of 
ethies before the court for discipline. In those states, where the court gives 

authority to grievance committees to act for it in the preliminary steps, ma- 

chinery is available but there are still many jurisdictions where procedure for 

the disciplining of unethical lawyers is sadly ineffective. This situation must 
be remedied through the courts. Lawyers are being indicted for their lack of 
action in this particular and should mobilize their forees to clear the pro- 
fession of the charge that it allows unworthy and unethical practitioners to 
continue to function as officers of the court. 


THE BIRTH AND GROWTH OF NATURAL JUSTICE 


(Continued from page 549) 


his own boss and the rulers only the servants of a free people. I see advanced from 
savagery the doctrine sic utere tuo ut elienum non laedas, tha Golden Rule of the law. 


No one can be other than an optimist who looks back over the long and difficult 
road traveled by struggling humanity from the beginning to this good day. How 
fortunate it is to live in this advanced age. How wonderful it is to contemplate that 
right is might. How glorious it is to know that questions are decided now on their 

merits. How magnificent it is to feel that the dignity of human nature defies the 
| cruelty of the sternest circumstances. 


In conclusion let me direct your attention to the great heritage that has come to 
the bar. What a constructive part we, as lawyers, with our happy association can 
play as we advance. Let us as members of a noble profession put behind us all doubts 
and shadows, face the rising sun of civilizat‘on and work together for the success of 
even a brighter day. 


Being an optimist, 1 leave vou this final thought: 


Don’t hunt for trouble, but look for success; 

You'll find what you look for, —don’t look for distress. 
If vou see your shadow, remember I pray, 

That the sun is st:ll shining, but you’re in the way. 


Don't grumble, don’t bluster, don’t dream, and don’t shirk; 
Don’t think of your worries, but think of your work. 
The worries will vanish, the work will be done; 
No man sees his shadow who faces the sun. 
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FLORIDA STATE BAR ASSOCIATION 


WM. H. ROGERS, Jacksonville ED R. BENTLEY, Lakeland 
President Secretary-Treasurer 


Members of the Executive Council 


Martin Caraballo, Tampa Guyte McCord, Tallahassee 
Jim Clements, Ft. Myers John D. Harris, St. Petersburg 


Together with the President and Secretary-Treasurer 


“NOW IS THE TIME FOR ALL GOOD MEN TO 
COME TO THE AID,” Ete.— 


THE PRESIDENT’S MESSAGE 


There are 2500 practising lawyers in Florida. Of these, it is estimated, that over 
1,750 belong to local Bar Associations. Of these approximately 1,000 belong to the 
Florida State Bar Association. Of these only 500 belong to the American Bar Asso- 
ciation. Thus, of the lawyers who are members of loeal bar associations, only 57% 
helong to the State Association, and only 28%%% to the American Bar Association. 


This is bad. The lawyers of this State are in dire need of organization, as a better 
iueans of effective action. Every lawyer owes the duty to himself and to his fellow 
lawyers to join all three Bar Associations, or else organize and help run another bet- 
ter organization. As Ben Franklin tersely warned the colonists in Revolutionary days, 
“We must hang together, or we'll all hang separately.” 


Today we are being hanged separately. The profession is assailed on more than 
one front. First, every one of us is subject to the disrespect of the publie arising from 
the conduct of a small minority of crooked lawyers. The public credits us with the 
power to discipline those who bring the bar into disrepute. That we do not do so, 
is attributed either to a total lack of courage or to complaisance on our part with 
sharp practice and raseality. I don’t relish either charge. Every honest and decent 
lawyer resents such charges. What can we do about it? 


Personally, I am not interested greatly in public speeches bemoaning our fate. 
I don’t eare to exhibit our dirty linen in public. The public is already aware of our 


need to clean house. Collectively the public knows more about us than we ourselves 
know. 


In the next place, the legitimate function of the lawyer is being steadily en- 
croached upon by banks, trust companies, collection agencies, real estate operators, 
title companies and others. I have no quarrel with progress. If these concerns can do 
a better job than the lawyers, for the same price, or as good a job more cheaply, they 
may be entitled to do it, in the interests of efficiency and economy. That is progress. 
But the trouble is that these unauthorized practitioners do not render as good or 
equal service. Instead of serving the publie with fidelity, such practitioners serve them- 
selves to the disadvantage of the public, all the while pretending to furnish gratuitous 
or low priced legal assistance. 


To my mind there is only one solution of these evils, and that is better organi- 
zation of the bar. The bar of the State should be organized into one cohesive and 
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effective organization. That goal we are steadily, although slowly, approaching 
through our group memberships in the Florida State Bar Association. It will not be 
long until the Florida State Bar Association can speak and act for the great majority 
of the bar. I look forward to the day when the voice of the bar association will be 
the voice of every lawyer in the State. 


Next, the American Bar Association must be placed in position to express the 
views, act for, the bar of this country. Today only half of the members of the Florida 
State Bar Association are members of the American Bar Association. Every member 
of the Florida State Bar Association ought to be an active member of the American 
Bar Association. 


Practically every doctor in the United States is a member of the American Medical 
Association as well as of his State and local associations. The doctors are well organ- 
ized and their organization is effective. As evidence of this, compare the legal require- 
ments for admission to practice medicine in Florida with the pitiful requirements? for 
admission to practice law. 


I, therefore, appeal to every lawyer who reads these paragraphs to join the 
American Bar Association today. The direct benefits and advantages of membership 
are well worth the dues. But over and beyond that, it is the duty of every lawyer to 
join and cooperate with his fellow lawyers in the only available organization for the 
furtherance of the best interests of the profession. The American Bar Association is 
annually improving its effectiveness and value to the bar. Every new member will 
increase its value and accelerate its improvement. 


In many ways Florida is preeminent in the American Bar Association. Let’s put 
Florida at the top of the list in percentage of membership in the American Bar Asso- 
ciation. There follows an application blank. Tear it out, fill it out and mail it today! 
The treasurer will bill you for a fractional year’s dues. 


APPLICATION FOR MEMBERSHIP IN THE AMERICAN BAR ASSOCIATION 
1140 North Dearborn Street Chicago, Illinois 


I hereby make application for membership in the American Bar Association 


(a) I was bom W......<... ; was originally admitted to practice law at 


Place 


in good standing of the Bar of the State (or States) of 


(This information is not necessary but is desired for our records.) 
(ce) I am a Caucasian 


Name 


Address 


A member receives the monthly American Bar Association Journal beginning with 
the issue following receipt of his application, and the report of the annual meeting 


of the Association. This report is a record of the activities of the Association and 
contains a list of the members. 


Year 
i (b) I ama member of the following Associations of the Bar____------------ ve 
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A Challenge — The Unauthorized Practice of the Law 


By MILTON L. YATES, Tampa 


Chairman Committee on Unauthorized Practice 


The unauthorized practice of the law as 
it flourishes today presents a ringing chal- 
lenge to the members of our profession; 
and if it 1s not stamped out, root and 
branch, every ethieal and _ self-respecting 
lawyer, sooner or later, will have to close 
his office and abandon the hopeless task 
of making a living in the practice. <Al- 
though this is a “bread and butter” subject, 
the primary purpose of our eampaign a- 
eainst the unauthorized practice of the law 
is not merely to protect our means of live- 
hood, Suits to eradicate this evil are 
based on that theory, but it is wrong to 
place the emphasis on that. It is rather 
our unvarnished duty—and it is not a very 
pleasant duty sometimes—to protect the 
public from racketeers both inside and out- 
side the profession. 


Some lawyers take the position that we 
ought not to do anything about the un- 
authorized practice of the law because, 
sooner or later, the citizen who is in the 
toils will drift into some lawyer's office 
and he will be employed to straighten out 
the tangle. We cannot subscribe to such 
a sordid view. We must protect that citi- 
zen from the racketeer and prevent his 
vetting into such a situation. It is usually 
easier and less expensive to handle a mat- 
ter from the very start. Sometimes it is 
impossible to unscramble the egg, and it 
frequently so happens that the lay practi- 
tioner has rendered the victim unable to pay 
a lawyer for his servicse. But, aside from 
these considerations, there is undoubtedly 
an enormous amount of legal business in 
this State and country that is transacted 
by lay agencies, either operating alone or 
in combination with some renegade lawyer, 
so that the ethical practitioner is being 
cheated out of his birthright day after day. 

We will be misunderstood by some, but 
we must persist in our just cause. In Aug- 
ust of 1934, the Ocala Star carried the fol- 
lowing editorial: “WHERE’S THE END? 
Down Tampa way the lawyer fraternity, 
some 227 strong, has gone into court with 


one of those injunetion suits whieh are 
the long suit of the legal boys, seeking to 
protect what they contend to be their rights. 
The Tampa lawyers, it seems, want to es- 
tablish one of those precedents so valuable 
to them to use as a yard-stick to measure 
their fees by, or span a greater area of 
fees. The injunction action is directed 
against investment firms, real estate and 
insurance agents and others connected with 
the business of handling property. The 
lawyers contend that it is “illegal” en- 
croachment upon the rights of the legal 
fraternity for the parties named in the 
suit to give advice and prepare legal 
documents, wills, contracts, leases, and the 
whole category of legal papers required 
and necessary in connection with the 
transfer, lease or rental of property. In 
other words, it seems that the lawyers 
hold, in theory, that it is equivalent to 
lese majesty for a poor devil who doesn’t 
have the price of a lawyer’s fee to get 
his “next friend” to prepare a mortgage, 
a lease, a contract or what not needed to 
close a property transaction. Maybe it is, 
but what is it, pray, when a member of 
the legal profession, accredited to practice 
in Florida courts, goes to a real estate 
dealer to get him to draw up a lease a- 
greement? And where will this thing end, 
if the Tampa lawyers win their case? Will 
the medical profession rise in arms a- 
gainst the drugstore “doc” who binds up 
little Tommy’s stubbed toe and prescribes 
iodine for his hurts, or who hands out 
five grains of quinine for the back woods 
negro with chills and fever and no money 
to pay a docter? Will the painters and 
carpenters sue out an injunction against 
the amateur in that field who tries to 
save a few dollars by wielding the brush 
and the hammer? Will this “illegal” 
usurping 


of rights go so far as to bar 
any one gifted with enough brains to do 
anything that a “professional” man might 
charge a fee for, rendering such service 
gratis to 
wonder.” 


those who may need it? We 
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It seems that not only this editor, but 
the average understand 
that nobody is authorized to advise others 
as to the law or draw any kind of legal 
document except a lawyer. Apparently 
the average citizen seems quite satisfied 
about having the bank or the abstract 
company or real estate agency draw his 
will, trust agreement or real estate papers, 
or advise him about the title to property; 
and if he is told that the fee is so much, 
he simply shells out usually without a 
murmur. But it seems that he does not 
feel that way about lawyers generally. 
Probably one reason for this situation is 
that in this country so much business has 
come to be transacted under the magic 
name of “the company,” that the publie 
has acquired a naive feeling of trust and 
contidence and believes that “the com- 
pany” can do no wrong. Taking advan- 
tage of this, a great many corporations 
and associations have been formed to en- 
gage in the practice of the law, and they 
have pretty well edueated the public to 
believe that legal business is just like 
any other business, and should be handled 
on a commercial basis, while old establish- 
ed concerns have likewise envisioned the 
protits to be realized and have enlarged 
the scope of their activities to include the 
handling of legal business also. And while 
this was going on, the lawyer was too 
much taken up with his own private af- 
fairs, too much concerned about preserv- 
ing his own rugged individualism, to much 
imbued with the notion that all was for 
the best in this best of all possible worlds, 
to cooperate with his fellows in combat- 
ting the evil that was slowly but surely 
sapping the life blood of his profession. 
Indeed, some renegades, derelict in their 
duty to the public as well as to their pro- 
fession, joined hands with the laymen in 
putting the lawyer into the situation he 
faces today. 


person doesn’t 


It seems that we have also gotten com- 
pletely away from the boast of a former 
generation, that a man’s word was better 
than his bond, Taking advantage of this 
general feeling, various lay agencies have 
thrown out another bait to the public by 
bonding themselves. And this idea fur- 
nishes the basis for another racket—bond- 


ing lawyers, if you please. It is passing 
strange that some lawyers have not grasp- 
ed the fundamental concept of what a 
lawyer really is, but have entered into this 
anomalous scheme, breaking their own 
necks in the process, it seems, for they 
are now howling about getting nothing 
but the crumbs. 


A lawyer’s word must be better than 
his bond, but, through our failure to keep 
on the alert in cambatting the lay practi- 
tioner’s propaganda, the average citizen 
doesn’t realize that. We have had oceasion 
to doubt the proposition ourselves. In 
some we trust; others must stipulate in 
writing. But we assume the risk, and are 
charged with knowledge of how to protect 
ourselves from the tactics of the shyster, 
whom, like the poor, we always have with 
us. 


The September, 1935, issue of Unauthor- 
ized Practice News, published by the 
American Bar Association committee, ear- 
ries this statement: “Last January the 
state Supreme Court” of Massachusetts 
“declared that bonding of collection agen- 
cies or anyone else to practice law is un- 
constitutional. The Legislature repealed 
the statute allowing the companies to be 
bonded and stipulated that only lawyers 
and not persons or corporations may 
practice law.” Also, it appears that At- 
torney-General Dever of Massachusetts 
will prosecute more than 100 persons, col- 
lection agencies, automobile road service 
companies and corporations charged with 
illegal practice of the law, who have been 
collecting more than one million dollars 
a year, chiefly from low-salaried people. 

In order that the publie may better 
understand us and our true funetion, every 
lawyer will do well to explain, on every 
appropriate occasion, the simple, funda- 
mental idea that the State selects, out of 
all its citizens, a few persons who are 
carefully examined as to their moral in- 
tegrity and intellectual fitness, and then 
gives them a license, or exclusive franchise, 
to engage in the practice of the law; and 
that no other sort of bond or guarantee 
is necessary or proper, and that the law- 
yer is not allowed to go on his e¢lient’s 
bond or furnish bond for his client; and 
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that it is a erime for any person to prac- 
tice law except a lawyer; and that if any 
citizen has a complaint against a lawyer 
he should go at onee to the Cireuit Judge 
or to the Grievance Committee of the 
Bar Association and he will get prompt 
relief, but that he has no such provision 
for his protection against the activities of 
lay practitioners. 


Undoubtedly the organized bar in each 
locality could render a real service to the 
publie as well as to the profession by the 
regular publication of appropriate articles 
in a sort of Legal Forum in the news- 
papers, discussing the relationship of the 
lawyer to the public; what his true fune- 
tions are, and pointing out the dangers 
of entrusting legal business to laymen. 
The general program of the organized Bar 
might well be kept before the public in 
this manner. This need not resolve itself 
into a means of advertising individual law- 
yers. The lawyers know the individuals 
who render this altruistic service, but the 
publie should not. 


The function of the State Committee on 
the unauthorized practice of law is to 
stimulate interest in this subject, and to 
arouse the local associations to vigorous 
action against all offenders, Our commit- 
tee cannot ordinarily be expected actually 
to handle suits against the various offend- 
ers, that is up to the local committees or 
individuals; but we will do our best to 
help solve all problems presented and 
point the way to appropriate action. We 
are building up some helpful data on this 
subject and we hope to be of service in 
this field. This is not merely a commit- 
tee in name, we hope, but one to stay on 
the job, in season and out of season. The 
fight is on. No campaign is needed more. 
We call upon lawyers throughout the 
State to do something. Our committee is 
vitally interested in encouraging the ap- 
pointment of local committees to handle 
unauthorized practice matters. According 
to the September issue of Unauthorized 
Practice News, there are now but eight 
local committees; two in Pinellas County, 


and two in Hillsborough, and one in Dade, 
Duval, Palm Beach and St. Johns Coun- 
ties. 


A Bar Association cannot any longer be 
considered a social club; but an office 
where the lawyer’s business as well as 
the public interest is looked after, protect- 
ed, if you please. Every lawyer must be 
brought to realize that it is to his own 
best interests to spend some time in this 
office, even if it involves some sacrifice, 
in order that the whole Bar Program may 
go forward—a program which is practical 
and vitally concerns him. Every member 
would do well to keep after his officers 
to see that they do something, and not 
merely act as figure-heads. And it is the 
plain duty of the appointing power to re- 
lieve a man from membership on the un- 
authorized practice committee, or any other 
committee, if he fails to function. 


Surely a lawyer is one who will stand 
on his own feet and fight for what he 
believes is right and just, no matter what 
the odds may be. One who knows the rules 
and observes them. And above all, one 
who will cooperate whole-heartedly with 
his fellows for the good of the profession. 
These things are so simple, so elemental. 
And yet we find lawyers who are subsi- 
dized in various ways, and are afraid to 
come out in the open and do something 
about the unauthorized practice of law 
which they know, or ought to know, goes 
on. It is a familiar story—some lawyer 
howling about an instance of unauthorized 
practice which he knows about, and yet 
backing down the minute you ask him for 
the facts and how they ean be established. 
Ask him to fight a case for the Bar and 
he pleads he is too busy. May these timid 
souls take courage and realize that we are 
combining our forces. We must, we will 
integrate our bar into one fighting unit. 
The only chance we have is to seek first 
the good of the public and of our profes- 
sion, and all these things shall be added 
unto us. Things that are our rightful in- 
heritanee, but which we have so largely 
lost through failure to cooperate. 


Conference of Delegates Meets in Tallahassee, Nov. 15 
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LEGAL ETHICS FROM A NEW ANGLE 


Morris M. Givens, Tampa, has filed an unusual petition in the Cireuit Court of 
the Thirteenth Circuit, which seems to be in reality for the purpose of placing an 
interpretation on Chapter 16976 of the Laws of Florida, 1935. 


The petitioner prays for an order authorizing and permitting him to advertise 
and that the Tampa and Hillsborough County Bar Associations be enjoined from 
bringing charges for disbarment on the grounds of advertising. The State’s Attorney 
is also made a party to the proceedings. 


The Editor said to Mr. Givens, “I take it from the tenor of the article in the 
Tribune that you are kidding somebody.” Replying, Mr. Givens said, “The thing is 
too serious for me to be “kidding somebody”. Satire and irony are sometimes neees- 
sary to bring home to legislators their own deficiency and sometimes even to our 
own Florida Bar that it is their job too, to prevent such legislation.” 


Mr. Givens insists that he is not “kidding somebody” nor trifling with the Court 
but that his bill has merit and that exitus acta probat—the result justifies the deed. 
It is understood that both the Tampa and Hillsborough Couny Bars have appointed 
committees to defend the action, possibly on the ground that the legislation is un- 
constitutional because of its encroachment on the judiciary. 


In an address before the Tampa Bar Association recently Mr. Givens said: “We 
are at the parting of the ways. Two roads and two roads only are open to us. One, 
the old, aged ETHICAL ROAD. Choosing this, then we must with greater diligence 
and a higher sense of DUTY bring to the Bar that FAITH, COURAGE and LOYALTY 
of the Patriarchs of Our Profession which enabled them to even wrest from the King 
the Magna Carta. The other—the new and Modern road—the Commereialized Pro- 
fessional Road. Choosing this, we must cast out all sham, banish all hypoerisy and 
modernize the Ethics, the Canons of Ethics, boldly meeting the issue in the business 
world as a business proposition and upon a business basis—advertising with all its 
ills.” 


IN THE CIRCUIT COURT OF THE THIRTEENTH JUDICIAL CIRCUIT COURT 
OF FLORIDA. 
IN CHANCERY. 
MORRIS M. GIVENS AS A LAWYER. 
VS. 
TAMPA BAR ASSOCIATION, A CORPORATION, NOT FOR PROFIT, 
HILLSBOROUGH COUNTY BAR ASSOCIATION, A CORPORATION, NOT FOR 
PROFIT, EACH UNDER THE LAWS OF FLORIDA, AND 
J. REX FARRIOR AS STATE’S ATTORNEY OF THE THIRTEENTH JUDICIAL 
CIRCUIT OF FLORIDA, AND EACH AND EVERY HIS SUCCESSORS 
IN OFFICE. 
PETITION 
To the Honorable Judges of the aforesaid Court, EN BANC: 
Comes now, Morris M. Givens, as a practicing lawyer of the Florida Bar, for him- 
self and for and on behalf of all other lawyers similarly situated and presents this 


his petition against the Tampa Bar Association, a corporation, not for profit, the 
Hillsborough County Bar Association, a corporation, not for profit, each existing under 
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the laws of Florida, and J. Rex Farrior, as State’s Attorney of the 13th Judicial Circuit 
of Florida and each and every his successors in office, whereupon petitioner says: 


1. That he is a graduate, in the LAW with an LLB degree, of a reputable and 
dstinguished University, to-wit: Washington & Lee University of Lexington, Virginia; 
that he is a duly qualified lawyer and member of the Florida Bar licensed to practice 
in all the Courts of the State of Florida and the United States District Courts and the 
United States Cireuit Court of Appeals. 

2. That anctently the practice of law was an honorable and distinguished pro- 
fession, wherein the practitioner, under and by virtue of strict, lofty and altrustic 
Canons of Legal Ethics, was, not only an honored member of society with due regard 
to the rights as well the duties of each and every member of the community, but did 


abhor ethically the admixture with the LAW unmoral COMMERCIALISM. 


3. That under Modern conditions, customs, usage and practice the LAW is 
COMMERCIALIZED. 


4+. That anciently Canon No. 27 of the American Bar Association, which said 
Canon of Legal Etlies is adopted by, the said Tampa and Hillsborough County Bar 
Associations, prevented and prohibited the lawyer advertising his ability, agility, pro- 
ciency, tenacity and his erudition in the LAW and/or in any of its several branches 
or departments. 


5. That to Modern Commerce “Advertising is the Life of Trade” and “He Who 
fails to advertise fails in Trade.” 


6. That of the varied classification of the “genus lawyer” as Good, Bad and 
Indifferent there is also the SHYSTER as well the ETHICAL lawyer: the Maritime 
as well the Common; the Barrister, Sol'citor, and Counsel; the Colonel lawyer 
and the Judge lawyer and Lo and Behold, under and by virtue of the Laws of Florida, 
Chapter 16976 Acts of .the Legislature 1935 (same being the MODERN ERA) therein 
the “90 day Divorce Lawyer.” 


7. That said Chapter 16976 Laws of Florida 1935 (Modern Era) declares it the 
RIGHT, nay the DUTY of the ‘DIVORCE LAWYER” to ADVERTISE, thereby and 
thusly, not only providing a new and novel source of revenue for our Newspapers, 
Journals, Weeklies, Monthlies and Radio Chains, but as well (in defiance of Con- 
stitutional Rights to “equal protection of the law) discriminatingly PREFERS the 
Divorce Lawyer over and above his less favored brother attorney, who, no more than 
he doth shun the fee but more primly shuns the name.” 


8. Petitioner avers that to potentially legitimate business clients he hath facilities, 
legal lore and learning available at reasonable fees, which he alleges is constructive to 
the community as opposed to the destructive “Divorce Lawyer” dissolving common ties, 
yet, nevertheless by reason of Canon 27 aforesaid petitioner is restrained in the use of 
“advertising mediums” to extol his facilities, legal lore and learning while his more 
favored brother in Law ot Divorce, under and by virtue of Chapter 16976 Laws of 
Florida aforesaid, is not only permitted, nay he is commanded to ADVERTISE, the 
State and Nation Constitution notwithstanding and contrary to Canon 27 aforesaid. 


9. Pettioner admits and is ready to confess that certain forms of advertising 
must of necessity be enumberated and expressly defined and allowed in order that he 
might not trespass that imaginary line of demarcation wherein TRADE begins and 
ETHICS ends; howbeit the very nature of the relief herein sought is such that t’would 
be folly to preclude the media used by some of our heretofore more favored “ambulance 
chasers” therefore petitioner avers that in order to promote his TRADE, which is the 
evident intention of the Act otf the Florida Legislature hereinbefore cited, he should be 
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permitted by an express order of this honorable Court to include in his advertisements 
such petitioner words as “SPECIAL SALES” periodical “REDUCTIONS IN FEES” 
“REMOVAL SALES OF DIVORCE” “FIRE SALES” and the like even perhaps 
an intend'ng decedent’s fancy might be caught with such an “AD” to-wit: “DIE THIS 
WEEK AND SAVE PROBATE FEES” such trade stimulators would permit, even 
enhance the opportunity of the legal practitioner to enjoy the full benefits of this most 


salutary Act of the most advanced Legislature the State of Florida ever “conceived in 
sin and travailed in iniquity.” 


The premises consider, your petitioner being without remedy save and except in 
a Court of Equity where Good Conscience as well as Bad Law prevails, your petitioner 
prays: 


1. That he be, under an order of this Court, authorized and permitted to AD- 
VERTISE with the local, state, national and foreign press, periodicals, Radio Chains 


and “what have you” whatsoever virtue in legal lore, learning and facility petitioner 
may possess. 


2. That the said Tampa and Hillsborough Bar Associations as aforesaid, their 
officers, committees and members be forever enjoined and restrained from preferring 
against petitioner or any other lawyer similarly situated, any charge for disbarment 
on the ground of “ADVERTISING.” 


3. That J. Rex Farrior as State‘s Attorney of the 13th Judicial Cireuit of Florida 
and each and every his successors in office be forever enjoined and restrained from 


moving the disbarment of petitioner or any other lawyer similarly situated on the 
charge of “ADVERTISING.” 


That summons duly issue to each above defendants returnable according to the law 
and procedure, ancient or modern. 


Thus will petitioner ever pray etce., ete., 


MORRIS M. GIVENS. 
In pro persona. 


CHAIRMAN OF SPECIAL COMMITTEE COMMENTS ON GIVENS 
INJUNCTION 


Mr. William E. Thompson, Chairman 


that, among other things, he intended to 
of the Special Committee to Act in Be- 


advertise as a divorce lawyer under the 


half of the Hillsborough County Bar As- 
sociation on the Givens Injunction, made 
the following statement to the Editor: 


“The joint committees of the Hills- 
borough County Bar Association and the 
Tampa Bar Association met recently and 
considered the bill of complaint filed by 
Mr. Givens and came to the conclusion 
that in as much as it appeared that the 
object, intent and purpose of the bill was 
to raise the constitutionality of Chapter 
16976 Laws of Florida 1935 that an ap- 
propriate amendment should be made to 
the bill whereby the plaintiff would allege 


provisions of this act and that said act 
was in all respects consitutional and would 
protect him against advertising as a di- 
voree lawyer, and that under a further 
and liberal construction of the act that 
he would be thereby empowered to adver- 
tise his skill as a lawyer in other matters. 
Mr. Givens consented to so amend his bill 
and I assume that in due course, on be- 
half of both Associations, appropriate 
pleadings will be filed in this suit. 


“The position taken by the Hillsborough 
County Bar Association is that the legis- 
lative act is unconstitutional and void if 
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the same has the effect of authorizing 
and empowering attorneys at law to ad- 
vertise their skill, facilities or otherwise 
in handling divoree suits in the courts of 
the State of Florida, being an encroach- 
ment upon the inherent rights of the ju- 
diciary of the State which must neces- 
sarily exist to enable the court to preserve 
its dignity and integrity and to prevent 
the exercise of the privilege of practicing 
by one whose character and course of deal- 
ing renders him unfit to be entrusted with 
the privilege and to associate with the 
honorable and worthy members of the 
profession and to participate in the ad- 
ministration of justice. This inherent 
right is fully deseribed in the excellent 
opinion of Judge Ellis written in the case 
of Gould vs. State 127 So. 309, 313. 


Although the courts of the United States 
have permitted the Legislatures of the va- 
rious states to regulate and define the 
requirements for the admission of attor- 
neys to the practice of law, they seem to 
draw a definite distinction between the 
power to admit and the power to disbar. 
Some eases have even held that the Legis- 
lature may limit the court’s power to 
punish attorneys for misbehavior in the 
practice of the profession (Ex parte Brad- 
ley 7 Wall. 364, 19L Ed. 214). Judge 
Ellis says that such power on the part of 
the Legislature is “a matter of grave 
doubt”. 


“We believe that even the power to pro- 
vide the terms under which an attorney 
shall be licensed to practice his profession 
is a usurpation by the Legislature and be- 
yond its powers in contemplation of the 
constitutional division of executive, legis- 
lative and judiciary, but in as much as 


over the long period of years the Legis- 
lature has assumed this power and the 
court has tacitly admitted such power the 
remedy for this situation is through the 
enactment of some Bar integration law 
or the enactment of a law such as has 
been recently passed by the Legislature 
of Michigan known as the Michigan State 
Bar Act, which gives back to the courts the 
power to license and to disbar attorneys 
practicing before the courts. For cases 
dealing with instances in which attorneys 
have been disbarred or suspended for ad- 
vertising their facilities as divorcee lawyers 
see Annotation 9 A. L. R. 1500, 1502. 


“We further feel that in view of the 
facet that this is the first time that either 
expressly or impliedly the Legislature has 
attempted to enact a law with reference 
to the conduct of attorneys in the practice 
of their profession in the State of Florida 
that it is of great interest to all members 
of the Bar of the State that a correct 
conclusion with reference to the power of 
the Legislature be arrived at. 


“T doubt very much if the Legislature 
had any intention in enacting this law to 
authorize attorneys to advertise their skill 
and facilities in handling divorcee matters 
in this State but it seems that a con- 
struction has been placed on this act which 
might be claimed to give such power. 


“The Special Committee of the Hills- 
borough County Bar Association solicits 
the help, advice and information of the 
members of the Bar of Florida in arriving 
at a solution of the question presented, and 
if there is any further information which 
we can furnish you we shall be glad to do 
so.” 


LIFE’S RECORDS CLOSED 


DANIEL J. JONES 
Cireuit Judge Daniel J. Jones, age 74, 
of Chipley, veteran of the Florida Bench, 
died on October 12th at a Dothan, Ala- 
bama, hospital after an illness of two 
months. 


Judge Jones had served on the Bench 
for twenty-five years, first in the old 


9th Cireuit and later in the newly created 
14th Cireuit. 


Judge Jones was widely known in Flori- 
da. He was frequently appointed to sit 
with the Supreme Court upon the dis- 


qualification of some regular member of 
the tribunal. 
(Continued on page 569) 
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Bench and Bar Honor Memory of Judge Bryan 


Late Presiding Justice Nathan P. Bryan 
of the Fifth Cireuit was paid tribute in 
Atlanta on October 11th by the members 
of the Bar who practiced before him, by 
his associates on the Beneh and by his 
friends from Florida. 


A brief biography of Judge Bryan’s 
lite was carried in the October issue of 
the Law JournAL but our records would 
not be complete without recounting some 
of the facts of this impressive memorial 
Service, 


Seott M. Loftin, immediate president of 
the Jacksonville Bar Association, and Wil- 
liam H. Rogers, president of the Florida 
State Bar Association, were among the 
speakers. 


H. P. Adair of Jaeksonville, delivered a 
biographical 
life. 


account of Judge Bryan’s 


Don MeMullen, of Tampa, C. T. Carey, 
of St. Petersburg, chairman and member 
respectively, of the Memorials Committee 
of the Florida State Bar 
Lawrence Milton of Jaeksonville and Aus- 
tin Cockrell 


Assoeiation, 


oft Jacksonville were at- 


Other speakers included representatives 
ol the Bench and the Bars of Texas, Geor- 
ga, Alabama, Mississippi and Louisiana. 

We give below the full text of Presi- 
dent Rogers address on that oceasion : 


ADDRESS OF PRESIDENT ROGERS BEFORE THE UNITED STATES CIRCUIT 
CouRT OF APPEALS, FIFTH CIRCUIT 


I am personally grateful for the opportunity to attend this Memorial Session, 
honoring the memory of the late Judge Nathan P. Bryan, and to present to the Court, 
in behalf of the Florda State Bar Association, its expressions of appreciation and 
affection. 


This is especially agreeable to me, since for very many years prior to his death, 
Judge Bryan was my next door ne‘ghbor and int*mate friend. Our personal intimacy 
finally culminated in an agreement for the formation of a law partnership, the con- 
summation of whch was precluded by his unexpected appointment to the bench. 


In Florida we shall, of course, always remember and respect Judge Bryan as an 
able, fearless, impartial and incorruptible judge. We freely share that memory with 
the bar and the bench of our five sister States compris'ng the Fifth Cireuit. We 
proudly join those States in publicly honoring the memory of such a judge. Like you, 
we revere ability, courage, independence and integrity in the Judiciary, as the very 
essence of justice itself; and we are happy to record for all time, in the minutes of 
this Court, our estimate of Judge Bryan as the embodiment of those qualities. May I 
add, that no small measure of the honor and distinction of this Court, and of the 
sense of security felt by the bar of this Circuit, that the decis‘ons of this Court would 
in all cases reflect wisdom and justice, is attributable to those sterling qualities which 
inhered in Judge Bryan. I subm't, that the truest test of the standing of any Court 
is that rarely expressed, and more or less subconscious, sense of security, as distin- 
euished from a feeling of apprehension, that permeates the bar. And this Court, of 
which Judge Bryan was so long a member, may rest assured that it enjoys the fullest 
contidence of the bar. 


We from Florida are proud that our State has given to the country so honorable 
and faithful a public servant. But to us the memory of Nathan Bryan does not dwell 
mm our esteem of his enviable reputation as a judge. We leave that to you of our 
neighboring States. 
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To us there is something dearer and more intimate than the well deserved repu- 
tation of an honored judge. We remember Nathan Bryan as our loyal friend, as our 
good neighbor and as our publie spirited fellow citizen. To us his distinguished eareer 
as a judge signifies merely the demonstration of his great qualities of heart and mind, 
in the particular field of his voeation, the law. We do not appraise him as a mere 
expert in the intrieacies, in the logie, and, may T say, the sophistries of the law. We 
place him on no sueh unworthy pedestal. To us, who knew him well before his ele- 
vation to the heneh, his greatness as a judge was simply a public manifestation of his 
established character. 


Nathan Bryan was born in Florida. Tle spent much of his youth upon the prairies 
and in the forests of the State. His natural inheritance was bountiful; and upon 
attaining his majority he had already achieved a character and personality to be greatly 
loved and admired. 


He was genial in disposition, generous of himself, and of his things, kindly, eour- 
teous, gentle and considerate. He was modest and unassuming. He had a keen sense of 
humor coupled with sound common sense. He was courageous and resolute. He was 
loyal to a fault. Ile was independent of every unworthy claimant. He disdained dis- 
play; he hated hypoerisy; he spurned sham. He exacted striet accountability from all, 
but never any higher degree from others, than front himself, As a lawyer, as a states- 
man and as a jurist, his outstanding quality was his unswerving fidelity to prineiple. 


Had he been endowed with less of courage, less of loyalty and less of independence, 
had he at times feared to do the right thing, had he failed in loyalty, had he truekled 
to religious prejudice and political expedieney, the turn of the political wheel of 
fortune would undoubtedly have carried him away from, rather than to, the bench of 
this Court. 


His appointment to this Court came to him without the shghtest thought on his 
part that he was destined to become a member of the Federal Judiciary. He had made 
no application for appointment; nor had his numerous friends solicited or urged his 
appointment. There was no unseemly serambling or pulling for appointment, such 
as often mars judieial selection. 


His appointment to the Judiciary met with universal acclaim throughout his native 
State. His many friends rejoiced in this recognition of his sterling worth, in the as- 
surance that his unblemished and irreproachable character, and his well earned repu- 
tation for industry and ability, presaged a worthy judicial career. His late political 
opponents swelled the chorus of approbation, confident that his integrity, his utter 
impartiality and his unquestioned fairness left no cause for fear that the slightest 
prejudice might ever lurk in his breast. 


That we are assembled here today, is merely to make note that the high place 
Nathan Bryan, the man, oceupied in the hearts and lives of his ne:ghbors and friends 
at home, is to be found truly reflected in his imperishable memory in the thoughts of 
lawyers and judges throughout the land. 


As his memory will long be honored by those of his profession, so will it be 
cherished by his hosts of friends, and all alike may join in the thought that the 
true pattern, both of his private life and his judicial career, is to be found in the oft 
quoted injunction of Cardinal Wolsey to Cromwell, in Shakespeare’s Henry VIII: 


“be just, and fear not; 
Let all the ends thou aim’st at be thy country’s 
Thy God’s, and truth’s.” 
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FLORIDA STATE BAR ASSOCIATION 
JUNIOR BAR SECTION 


Mr. A. Pickens Coles, President of the 
Junior Bar Section of the Florida State 
Bar Association, announces that the organ- 
ization is now complete. 


The personnel of such Section consists 
of the following men: 


A. Pickens Coles, President; Harold Bb. 
Wahl, Seeretary-Treasurer. 


Executive Couneil: John Dickinson, Dan 
Kelly, Jr., James M. Smith, 
Thornal, W. G. Troxler. 


District Chairmen: Emory Akerman, 
Clyde R. Brown, G. A. Buie, Edwin M. 
Clarke, Atwood Dunwody, Frank Evans, 
Charles KE. Fisher, William  Howatt 
Thomas A, Howze, Jr., S.C. Ives, Ronald 


A. Julian, J. Lance Lazonby, Hays Lewis, 
Jr., Charles W. Luther, Robert Mathis, Jr., 
Hugh L. McArthur, A. P. Meadows, Edwin 
L. Miller, Albert S. Rankin, Jr., George 
A. Speer, Jr., William K. Whitfield, John 
Wiggington, John IK. Woolslair, 


Mr. Coles also announces completion of 
the committee on integration of the Bar, 
which work has been undertaken by the 
Section as its major objective. This com- 
mittee consists of the following: 


John Dickinson, General Chairman; 
Charles E. Fisher, Hugh L. MeArthur, 
Campbell Thornal, Emory Akerman, Ed- 
win M. Miller, Edwin M. Clarke, Dan 
Kelly, Jr., Laurence K. Walrath, Atwood 
Dunwody, Albert Rankin. 


EXECUTIVE COUNCIL MEET 


A meeting of the Executive Couneil will 
be held in Gainesville on Saturday, No- 
vember 16, at 9:30 o’clock in the Law 
Library. 


Mr. Dickinson has called a meeting of 
his committee immediately following that 
of the Executive Council. 


All members of the Council and the Com- 
mittee are urged to be present and a 
special invitation is extended to all mem- 
bers of the Junior Bar Section to meet 
with the Committee at that time and place. 


BAR EXAMINATIONS HELD 
OCTOBER TWENTY-FIRST 


The State Board of Law Examiners held 
examinations on October 21st for admis- 
sion to practice in the Florida Courts. It 
had been announced by G. T. Whitfield, 
Secretary for the Board, that there were 
65 applicants, 5 beng women and 1 a 
Negro. 


Daniel H. Redfearn, of Miami, will teach 
a course in Business Institutions at the 
University of Miami Law School the com- 
ing season. 


LIFE’S RECORDS CLOSED 


(Continued from page 566) 


JOHN P. BAKER 


County Judge John P. Baker, of St. 
Augustine, died in that city on October 
9th. Judge Baker was a native of Flori- 
da and had resided in St. Augustine many 
years. 


A. R. CAMPBELL 


A. R. Campbell, ex-county judge, of De 
Funiak Springs, died at his home on Sep- 
tember 22nd. Judge Campbell was one of 
the oldest citizens both in years and in 
length of residence in his home city. 
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THE FORUM 


oem 


A Courts Method of Doing Its Work Must of Necessity 
Be Governed by the Work to be Done 


Prepared and Presented by 
PAUL D. BARNS, Circuit JUDGE, Miami, Florida 


A JOINT RESOLUTION Proposing an Amendment to Section 2 and to 


Section + of Article Vo of the Constitution of Florida Relating to the Ju- 
diciary Department. 


BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF FLORIDA: 


That the following amendment to section 2 and section 4 of Article V of the 
Constitution of the State of Florida be, and the same is hereby agreed to, and shall 
be submitted to the electors of the State of Florida at the next general election to 
he held on the first Tuesday after the first Monday in November, 1936, for ratifieation 
or rejection. 


Section 2. The Supreme Court shall consist of seven (7) Justices who shall be 
elected by the qualified electors of the State at the time and places of voting for 
members of the Legislature. The term of office of each Justice shall be six years. 
The terms of office of the six Justices now constituting the Supreme Court. shall 
not be affected by this amendment. Their successors shall be elected in the same 
manner and at the same time and places as required by the Constitution before this 
amendment. In event of the ratification of this amendment it shall not take effect 
until ninety days thereafter and it shall thereupon be the duty of the then Governor 
to appoint one additional Justice of the Supreme Court and he shall hold office from 
the date of his appointment until Tuesday after the first Monday in January, 1939, 
and h’s successor shall be elected at the general election in 1938 to hold office for a 
term of six years beginning Tuesday after the first Monday in January, 1939, and 
thereafter the successors of the Justices of the Supreme Court shall be elected at the 
general election next preceding the expiration of their terms of office respectively, ex- 
cept in case of an eleciion to fill an unexpired term of Justice whose term of office 
may have become vacant. 


Section 4+. The Supreme Court may hear, consider and determine cases and 
exercise all its powers and jurisdiction as a single body in which case a majority of 
the members of the Court shall constitute a quorum for the dispatch of business, or 
if may exercise its powers and jurisdictions in divisions. 


The Cireuit Judges shall at all times be subject to call to the Supreme Court by 
that Court or the Chief Justice thereof, and during the term of the ¢all shall be 
ex officio members thereof as associate justices to act in place of a disqualified or 
disabled justice or for assignment to a division, but no division shall consist of more 
than one* ecireuit judge. A division shall consist of three members of said court ex- 


*By allowing “two” Circuit Judges there may be if the occasion demands as many 
as six divisions. If one Circuit Judge instead of two, the limit of divisions is three. The 
last meeting of the association of bar delegates to the meetng of the State Bar Asso- 
ciation in January approved such a plan. 
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clusive of the Chief Justice, and the judgment of a division coneurred in by the 
Chief Justice shall be the judgment of the Court unless such ease be (1) eapital, (2) 
involve the determination of a State or Federal constitutional question wherein shall 
be brought into controversy the constitutionality of a Federal or State statute, rule 
or regulation, (3) there be a dissent to the proposed judgment of a division by a 
member thereof, (4) there be a dissent by the Chief Justice or (5) ordered by the 
Chief Justice to he considered by two divisions; whereupon it shall require the con- 
sideration of two divisions and the Chief Justice. 


The Chief Justice shall not be required to examine the record, but may aecept 
the conclusions of fact found by a division and stated in the opinion or accompanying 
statement, and in all cases the Chief Justice shall examine and act upon the questions 
of law decided and discussed in the opinion and their applicability to the facts so 
stated, but in event of an equal division between those members properly considering 
a cause he shall examine the record and participate therein as other justices. In event 
the Chief Justice be unable to act for any cause the justice longest in continuous service 
and able to act shall act instead with like effect. 


Comparative figures for periods August 1, 1932, to August 1, 1933, and from 
August 1, 1933, to August 1, 1934, of cases received by West Publishing Company, 
showing cases decided by all State Courts in the United States, together with aggregate 
number of Judges on Courts deciding them: 


No. Nebraska 288 351 7 
Courts 1932-33 1933-34 Judges —" 4G 4G 3 
pre New Hampshire 82 83 5 
eubes 509 476 5 New Jersey 1102 1038 26 
California 1760 1580 25 New Mexico 117 114 3 
Colorado 245 243 7 New York 197 219 7 
Connecticut 232 171 5 North Carolina 471 502 5 
Delaware 7 87 5 North Dakota 121 116 5 
FLORIDA 1211 1257 6 Ohio 505 490 34 
Georgia 1164 1227 12) Oklahoma 890 873 12 
Idaho 116 118 5 Oregon 302 255 7 
Tllinois 320 383 7 Pennsylvania 787 842 14 
Indiana 355 329 11s Ikhode Island 196 163 5 
lowa 486 463 9 South Carolina 193 214 © 5 
Kansas 364 335 7 South Dakota 143 162 5 
Kentucky 940 915 7 ‘Tennessee 245 140 5 
(4Comr’s) Texas 2391 2408 41 
Louisiana 1050 1019 14 (6 Comr’s) 
Maine 893 82 8 U.S. Sup. Court 166 168 9 
Maryland 176 181 8 Utah 118 88 
Massachusetts 374 427 7 Vermont 83 62 5 
Michigan 607 514 8 Virginia 195 177 5 
Minnesota 372 358 7 Washington 522 460 9 
Mississippi 538 548 6 West Virginia 260 245 5 
Missouri 882 796 16 = Wisconsin 413 396 7 
Montana 176 142 5 Wyoming 46 53 3 


: 
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Comparison of cases disposed of in 
United States Supreme Coudt and Florida 
Supreme Court: 

Disposed of in 
the Supreme 

Court of 


Considered and 
Disposed of in 
U.S. Supreme 


Year Court Florida 
1920 300 ool 
1921 329 323 
1922 368 323 
1923 317 265 
1924 301 


1925 344 340 
1926 348 409 
1927 327 481 
1928 238 501 
1929 219 618 
1930 307 818 
1931 262 1,018 
1932 247 

(Aug. 1932, to Aug. 1933) 1,211 
1933 270 

(Aug. 1933, to Aug. 1934) 1,257 


KEEP YOUR EYES ON MISSOURI 


With the dramatic intensity of a well 
constructed play, the fight in Missouri a- 
gainst lay agencies. engaged in the un- 
authorized practice of law is driving to- 
ward a climax. By virtue of rules of the 
Supreme Court adopted last year, bar 
committees appointed by the court in each 
of the thirty-eight judicial districts of the 
state, in addition to disciplinary powers, 
are given the authority to investigate and 
to cause prosecutions to be instituted a- 
gainst laymen or lay agencies practicing 
law illegally. The State Chairman of 
these committees, Mr. Boyle G. Clark of 
Columbia, has stated in no uncertain terms 
that he intends to allow no quarter to 
agencies which are engaged in the work 
of lawyers without having passed a law- 
yer’s qualifications or without being sub- 
ject to the ethics of the legal profession. 
In this atmosphere, the session of the Mis- 
souri regional conference already men- 
tioned, devoted to Unauthorized Practice, 
arranged by the American Bar Association 
Committee on that subject and presided 
over by its chairman, Mr. Stanley B. 
Houck, attracted wide interest. 


The battle lines in Missouri have been 
sharply drawn in reference to collection 
agencies engaged in practices alleged to 
be unethical, and a suit has been filed 


by the Attorney General against the C. S. 
Dudley Company which will be in the 
nature of a test case and will probably 
be carried to the Supreme Court of the 
United States. Certain collection and ad- 
justment agencies have designated an agent 


to act as a treasurer for funds to earry 


on the litigation and he has issued an ap- 
peal for an initial amount of $7,000, which 
has been budgeted $2,000 to Missouri and 
$5,000 assessed ratably to other parts of 
the country. The Advisory Committee, 
which is in the nature of an Executive 
Committee for the thirty-eight bar com- 
mittees of Missouri, has issued a_ state- 
ment to the effect that it will not for the 
present proceed against any lay collection 
agency which agrees that after November 
1st it will meet certain conditions set 
forth in the committee’s statement. These 
include an agreement not to solicit accounts 
for collection and not in any way to aet 
as an intermediary between a creditor and 
a lawyer. Other cases are pending in the 
state and the matter of law lists is also 
being very actively investigated by the Ad- 
visory Committee. 


Developments of importance to the 


whole country may be expected. Keep your 
eyes on Missouri! 


FLORIDA LAW JOURNAL 


LOCAL BAR ASSOCIATIONS 


HOMAGE PAID LATE FLORIDA 
JUDGES 


Trials were halted in Marion County on 
October 14th when a joint memorial service 
was held for the late Judges W. S. Bul- 
lock and R. L. Anderson of the Fifth Ju- 
dicial Cireuit. 


Judge Bullock died early this year and 
Judge Anderson, who succeeded him served 
only a short time before death came to him. 


The arranged by the 
Marion County Bar Association with Presi- 
dent D. Neil presiding. At- 
torneys from Marion, Citrus, Hernando, 
Sumter and Lake Counties were in attend- 


services were 


Ferguson 
ance. Short addresses were made by Judge 


Fred L. Stringer of Brooksville and Col. 
R. A. Burford of Oeala. 


CLEARWATER BAR ASSOCI- 
ATION MEETS 


The Clearwater Bar Association held a 
special meeting at the Peace Memorial 
October 7th. Among other 
things, the Bar went on record as favor- 
ing holding the next annual meeting of 
Florida State Bar Association in Havana. 


Chureh on 


VOLUSIA COUNTY BAR MEETS 


Volusia County Bar Association held its 
regular monthly meeting on October 14th. 
Delegates to the Conference of Local Bar 
Associations was the principal matter of 
business to come before the Association. 

It was announced that Cireuit Judge El- 


wyn Thomas of Ft. Pierce would address 
the Association on November 12th. 


SOCIETY OF THE BAR 


John M. Coe, an attorney of Pensacola, 
was named President of the Society of the 
Bar of the First Judicial Cireuit at their 
regular meeting on October 9th. 


Vice Presidents from each of the four 
counties in the Cireuit were elected as fol- 
lows: Ernest E. Mason, Eseambia; A. L. 
Johnson, Santa Rosa; George Barrow, 
Okaloosa; and Stewart Gillis, Walton. 


Ralph MeLane, of Pensacola, was _ re- 
elected Secretary-Treasurer of the Society. 


Judge L. L. Fabisinski addressed the So- 
ciety on Courts Through the Ages. 


PERSONALS 


C. A. Boswell, Jr., of Bartow, former 
State’s Attorney for the Tenth Judicial 
Cireuit, was recently elected municipal 
judge of Bartow. 


Frank T. Fancher, practicing in West 
Palm Beach since 1924 and a former Jus- 
tice of the Tennessee Supreme Court, has 
been appointed professor of Law at Cum- 
berland University. 


O. L. Dayton, Jr. of Dade City, was 
recently appointed County Judge of Pasco 
County succeeding J. W. Sanders. W. H. 
Bruton, an attorney at Dade City, sue- 
ceeds Judge Dayton. 


Louis Kurtz, Jacksonville attorney, will 
be the President of the Jacksonville Civi- 
tan Club during the fiseal year beginning 
October 18th. 


Sam Mann, attorney of St. Petersburg, 
has been appointed by Governor Sholtz 
as a member of the State Board of Law 
Examiners. 


Conference of Delegates Meets in Tallahassee, Nov. 15 


ee 
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New York Judicial Council Would Bar Publicity Evils 


By HERBERT U. FEIBELMAN, Miami, Florida 


The New York Judicial Council, of comparatively recent creation, which proposed 
several changes in judicial procedure in New York, recently enacted into law, has 
now recommended court rules which would ban any of the evils that grew out of the 
recent Hauptmann trial in New Jersey. It will be recalled that during this trial the 
court declined to permit moving pictures to be taken in the court room. Newspaper 
exploitation of the trial and broad-casts from the courthouse provoked varying de- 
grees of criticism. More recently, the American Liberty League, which has undertaken 
what it has termed a defense of the Constitution of the United States against alleged 
assaults by congressional enactments, recently appointed a committee of attorneys and 
this committee recently ventured its opinion in an elaborate “report” on the consti- 
tutionality of the National Labor Relations Act. A number of attorneys, sympathetic 
with this piece of legislation, have challenged the right of this committee to broadeast 
this “report” in advance of an official interpretation of the act by the Supreme Court 
of the United States. These critics have made the point that the report was an effort 
to influence improperly forthcoming decisions of Federal tribunals, and is merely a 
method of “trying the case” in the newspapers. , 

The New York Judicial Council has proposed the following rules: 

“1. No attorney, whether or not holding 
public office, shall directly or indirectly, 
publish or cause, allow or permit to be 
published, in the press or to a representa- 
tive thereof or by radio broadcast or 
through any other agency for the dissemi- 
nation of news or opinion, any statement 
or comment of or concerning the parties, 
the witnesses, opposing counsel or the evi- 
dence in an anticipated or pending action 
or proceeding, civil or criminal, except a 
statement of the issues involved as_ the 
latter are shown by the pleadings, indict- 
ment or information, filed therein. 


suppress and punish in appropriate man- 
ner authorized by law the violation of this 
rule.” 


Discussion of preeedings in court has 
been condemned by Canon 20 of the Can- 


ons of Professional Ethies of the Ameri- 
ean Bar Association. 


The proposed additions to the New York 
rules by the New York Judicial Council 
were suggested by the New York County 
Lawyers’ Association and according to 
newspaper reports there is likelihood of 
their adoption. 

Chief Judge Frederick E. Crane of the 
Court of Appeals of New York, in the 
New York Times of October 23, 1935, 
said: 

“If these rules are adopted it will 
be a clear warning that the Appellate 
Division will no longer countenance 
reprehensible action on the part of 
either prosecuting or defense attor- 
neys.” 


“This rule shall not bar the publication 
of a eall or request for evidence required 
in support of an anticipated or pending 
cause, provided, however, that such call or 
request for evidence is bona fide and re- 
stricted to material matters; nor shall it 
bar the correction of any misstatements 
previously disseminated. 

“Any attorney who violates this rule 
shall be deemed to be guilty of professional 
misconduct within the meaning of Subdi- 
vision 2 of Section 88 of the Judiciary 
Law. 


Clearly the move is directed against a 
rather common method of exploiting court 


“2. No judge or court or attache there- 
of shall permit or knowingly suffer the 
broadeasting or photographing of any pro- 
ceedings of the court room or in an area 
so close to the court as to disturb the order 
and decorum thereof. Every judge shall 


trials and proceedings for no beneficial 
purposes. It has been recognized in Flori- 
da that certain scurrilous “yellow sheets” 
have so publicized proceedings in courts 
as to inflame and prejudice the public 
mind and thus gain a trial by newspaper 
in advance of the trial in court. 
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Statement of the Ownership, Management, 
Circulation, etc., Required by the Acts 
of Congress of August 24, 1912, and March 
3, 1933 of FLORIDA LAW JOURNAL, 
published monthly October to July, inc., 
at Lakeland, Florida for October 1, 193. 


STATE OF FLORIDA 
COUNTY OF POLK , 


Before me, a Notory Public in and for the 
State and county aforesaid, personally ap- 
peared Ed R. Bentley, who, being duly sworn 
according to law, deposes and says that he 
is the Editor and Manager of the Florida 
Law Journal and that the following is, to 
the best of his knowledge and belief, a true 
statement of the ownership, management 
(and if a daily paper, the circulation), etc., 
of the aforesaid publication for the date 
shown in the above caption, required by the 
Act of August 24, 1912, as amended by the 
Act of March 3, 1933, embodied in section 
537, Postal Laws and Regulations, printed 
on the reverse of this form, to wit: 


1. That the names and aduresses of the 
publisher, editor, managing editor, and busi- 
ness managers are: Publisher, Florida State 
Bar Association; Editor, Ed R. Bentley, 
Lakeland, Florida; Business Manager, Ed R. 
Bentley, Lakeland, Florida. 

2. That the owner is: FLORIDA STATE 
BAR ASSOCIATION (an unincorporated vol- 
untary professional association). 

3. That the known bondholders, mortga- 
gees, and other security holders owning or 
holding 1 per cent or more of total amount 


of bonds, mortgages, or other securities are: 
None. 

4. That the two paragraphs next above, 
giving the names of the owners, stockhold- 
ers, and security holders, if any, contain 
not only the slit of stockholders and security 
holders as they appear upon the books of 
the company but also, in cases where the 
stockholder or security holder appears up- 
on the books of the company as trustee or 
in any other fiduciary relation, the name of 
the person or corporation for whom such 
trustee is acting, is given; also that the 
said two paragraphs contain statements em- 
bracing affiant’s full knowledge and belief 
as to the circumstances and conditions under 
which stockholders and security holders who 
do not appear upon the books of the com- 
pany as trustees, hold stock and securities 
in a capacity other than that of a bona fide 
owner; and this affiant has no reason to be- 
lieve that any other person, association, or 
corporation has any interest direct of in- 
direct in the said stock, bonds, or other se- 
curities than as so stated by him. 

5. That the average number of copies of 
each issue of this publication sold or dis- 
tributed through the mails or otherwise, to 
paid subscribers during the twelve months 
preceding the date shown above is 1100. 

ED R. BENTLEY. 

Sworn to and subscribed before me this 
19th day of September, 1935. 

J. R. CLEMENTS, Notary Public. 
(My commission expires May 17, 1939.) 
(SEAL) 


admitted to practice law in Florida __. 
I am a member of the Bar of the _ 
I am attaching herewith check for $5.00 
($3.00) to cover one“year’s dues. (Dues 
are $5.00 if admitted more than 7 years 


$3.00 for others). 


Application Endorsed by 


Florida State Bar Association 


APPLICATION FOR MEMBERSHIP 


I hereby apply for membership in the FLORIDA STATE BAR ASSOCIATION. I was 


_...... Bar Association, at 


Date 


Judicial Circuit. 


Signature of Applicant 
Business Address 


Approved 


Chr. Committee on Membership _ 


Mail to Ed R. Bentley, Secretary-Treasurer, Lakeland. 


ry 
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KLOEPPEL. 
Hotels in 


FLOR DA 


The GEORGE 
WASHINGTON 
300 Rooms with 
Bath and Shower 

every known fucili 
GARAGE in direct 
connection with lobby. 


RATES... $2.50 and up 


The 
MAYFLOWER 
300 Rooms with 
Bath and Shower 
Famed for its hospitality 
and favored alike by 
winter visitors and Com- 
mercial Travelers. Radio. 
GARAGE adjoining. 
RATES ... $2.00 and up 


125 Rooms...Baths 


You'll be pleased with 
its convenience, com 
fort and service. Mod. 
erate prices prevail 

GARAGE directly 


connecte 


RATES... $1.00 and up 


The "GEORGE WASHINGTON 
200 Rooms with Baths and Showers 


Open all the year. Radio and every modern con- 
venience and service for summer and winter comfort. 


RATES $2.00 and up. GARAGE service. 


ROBERT KLOEPPEL 
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Checking 
Up! 


Whether you are called upon to advise your 
client or prepare a brief—before you conclude 
your research—check your case or statute in 
Shepard’s Citations. 


Of course you may be right even if you are 
wondering about the history or most recent 
interpretation of your case or statute. 


But you ll be much happier if you know that 
you are protected by a very definite group of 
authorities in the state or federal courts or leg- 
islative bodies. 


We are watching constantly for every citation 
to every case and statute with a specially trained 
organization which has been serving the legal 
profession for over sixty years. . 


For asmall annual subscription charge, we can 
add greatly to your sense of security, your state 
of mind and help you to protect your legal 
reputation. 


Shepard’s Citations 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 
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COMPLETE AND MODERN 


ENCYCLOPEDIC DIGEST 


of the 


FLORIDA REPORTS 


with the 
1935 CUMULATIVE POCKET PARTS 


A Florida “Life-Time” Digest that digests every Florida 
case, as well as those Federal cases that relate 
to the Florida Law 


Miami 
I am happy to say a word of commendation for the En- 
cyclopedic Di 


igest of the Florida Reports, which we purchased 
sometime ago from you. You have rendered an invaluable 
service to the Bar of Florida in providing such a compre- 
hensive digest of the Supreme Court decisions of this State. 
The arrangement of the subject matter, together with catch 
lines, has simplified the search on a given point to such an 
extent that no time is lost in running down a point of law. 
I heartily recommend the work to Florida attorneys who 
have not purchased the same. 
(Signed) E. P. Ellis, 
Walsh, Beckham & Ellis. 


15 Volumes, with 1935 Cumulative Pocket Parts 


(Sold on convenient terms) 


Price, prospectus and 
complete details mailed 
on request. 


JOHN M. ELLIOTT 
Florida Representative 


THE HARRISON .COMPANY 
LAW BOOK PUBLISHERS 
Atlanta, Georgia 
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